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THE PROBLEM OF STATE CONSTITUTIONAL 
CONSTRUCTION 

Courts frequently speak of questions of constitutionality as 
if they settled themselves automatically. Judge Charlton said in 
an early Georgia case: "This violation of a constitutional right 
ought to be as obvious to the comprehension of every one, as an 
axiomatic truth; as that the parts are equal to the whole." 1 - 
Chancellor Waties of South Carolina expressed a similar view: 
"The validity of a law ought not, then, to be questioned, unless 
it is so obviously repugnant to the constitution, that when pointed 
out by the Judges, all men of sense and reflection in the community 
may perceive the repugnacy." 2 Expressed in another way, it has 
been suggested that the conflict should be clear if the statute and 
the constitution are put side by side. 

But no question of construction is ever as simple as this, and 
it is obvious that conflicts between statute and constitution are of 
this character in but a small number of cases. In fact, courts 
during recent years infrequently make such statements, although 
they repeat statements made in an earlier period. However, most 
discussions of judicial control over legislation proceed upon the 
theory that courts carry out a policy clearly indicated in the 
constitutional text. 

It is frequently said that if judicial declarations of unconstitu- 
tionality are unsatisfactory, blame should be attached to the con- 
stitution and not to the court, for, it is urged, the people have 
themselves framed the constitution, imposing limitations upon 
themselves or upon their representatives, and the courts merely 
enforce the limitations so imposed. Some judicial decisions are 

'Grimball v. Ross (Ga. 1808) T. U. P. Charlton 175, 178. 
'Byrne v. Stewart (S. C. 1812) 3 De S. 466, 477. 
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clearly within the reasoning of this argument. But in much the 
greater number of cases, the result reached must necessarily depend 
in large part upon judicial reasoning applied to questions not solved 
merely by constitutional texts. For these cases, to say that the 
people imposed constitutional limitations upon themselves is irrele- 
vant. The question is whether such limitations shall be judicially 
construed in one manner rather than another. 

There are few constitutional provisions whose violation can be 
determined merely from a comparison of texts. In some cases 
the issue of constitutionality depends upon matters of record inde- 
pendent of the statute. In others the determination of the issue 
depends neither upon matters of record nor upon a comparison of 
constitutional and statutory texts. The court decides the case upon 
the basis of entirely external facts brought before it as evidence or 
of which it will take judicial notice. 

Not only this, but in constitutional provisions as well as in 
statutes, the meaning of the text is by no means always clear. 
Where constitutions use words that have a definite legal signifi- 
cance, the meaning of these words must usually be sought outside 
the constitution, in the general legal system, 3 as for example, in 
case of guaranties of contract and jury trial, and in provisions 
regarding admiralty jurisdiction ; but even in these cases, what the 
term means in the legal system may not be clear, or the meaning, 
if clear, may be expanded or contracted by judicial interpretation. 
But where the words used in the constitution have no technical 
significance, their meaning must be found also from without the 
instrument itself 4 (without very definite guidance), and the mean- 
ing given to such words is necessarily influenced by all that makes 
up in any fundamental way the thoughts of those who are to find 
the meaning. 

The point of interpretation involved in a particular case may 
be one that did not occur, or perhaps that could not have occurred, 
to the framers of the constitution. A constitutional issue which 
recently presented itself in Illinois illustrates this. The constitu- 
tion of 1870 provides that a proposed constitutional amendment 
shall be submitted to the electors "at the next election of members 
of the General Assembly," and shall become part of the constitu- 
te 1 Willoughby, Constitutional Law, 27 et seq. 

'Occasionally a constitution does define a term (as does the Alabama 
constitution of 1901, Art. 110) but such a definition is so broad as to 
reduce little the discretionary function of the court. A striking example 
of this will be found in the definition of the word "office" by Article 5, 
Section 24 of the Constitution of Illinois. 
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tion "if a majority of the electors voting at said election shall vote 
for" the proposal. If at such an election representatives alone were 
to be chosen, this language would be perfectly clear ; but the con- 
stitution itself provides that at "said election" other officers shall 
be chosen, and the total vote for other officers is likely to be higher 
than that for members of the house of representatives. What is 
a "majority of the electors voting at said election?" Is it a majority 
of those voting for representatives or a majority of the highest 
number voting for any office, if there is a higher vote for other 
offices than that of representatives ? The question becomes impor- 
tant because the highest vote is apt to be for other offices than 
that of representative. How shall this issue be decided? Accord- 
ing to Tules of constitutional construction, light should be sought 
from the intention of the f ramers if expressed, from the previous 
constitution if any change therefrom has been made, and from an 
examination of -the constitution as a whole. But when this is done, 
the evidence is equally as indecisive as the text itself. In fact, the 
constitutional language would have made little, if any, difficulty 
before the adoption (by legislation) of the official ballot in 1891. 
In deciding this issue, is the court enforcing any clear purpose 
of the f ramers of the constitution? Clearly not. The opinion of 
the court weighs the various issues involved, but a decision may 
well be either way, and the judges (just as everybody else in the 
community) make up their minds largely upon the basis of their 
opinion, of the desirability of having a constitution substantially 
impossible to amend, or of having it a little more flexible. 

It is true of constitutions, as well as of statutes, that "it is 
with the meaning declared by the courts, and with no other mean- 
ing, that they are imposed upon the community as law." Inasmuch 
as a constitution is a briefer and more general document than a 
statute, the share of the court in moulding the constitution by 
interpretation is proportionately greater. Under a judicially 
enforcible written constitution it is not merely the terms of the 
constitution that limit legislative action. Through such an 
organization two series of limitations are in effect set up : (a) the 
written instrument; (&) the judicial interpretations drawn from 
that instrument. 7 With the increased complexity of state con- 

"People v. Stevenson (1917) 281 111. 17, 117 N. E. 747. See discussion 
in Tecumseh National Bank v. Saunders (1897) 51 Neb. 801, 71 N. W. 
779; and State ex rel. v. Foraker (1889) 46 Ohio St. 677, 23 N. E. 491. 

'Gray, Nature and Sources of Law, p. 162. 

'See Prof. Ernst Freund in Publications of the Academy of Political 
Science, Vol. V (1914), p. 100. 
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stitutions, the second set of limitations has become equally as 
important as the first. A large number of cases in which statutes 
are declared invalid are based not upon the words of a constitu- 
tional provision, but upon implications from the constitutional text, 
and such implications are sometimes remote. 8 

Some constitutional limitations are much more definite than 
others and give little opportunity for judicial interpretation. 
Others are broader and leave great freedom in this respect. No 
really satisfactory classification of constitutional provisions can 
be made, but with regard to freedom of judicial interpretation they 
may be roughly grouped into four classes : 

(1) Narrow and definite constitutional provisions, presenting 
an objective standard, capable of application by a court without 
any great discretion as to the interpretation or the extent of the 
limitation. A good many limitations relating to the form of 
legislative action or to specific prohibitions upon certain kinds of 
legislation fall within this class. Of formal requirements, the 
Alabama provisions as to notice of special legislation (with the 
command to the court to test compliance by an examination of the 
legislative journals) may be cited; and also the constitutional 
prescription of the form of enacting clause. 

Yet, where the requirement is one purely of form, the courts 
oftentimes introduce through a liberal view an element of 
indefiniteness by saying that substantial compliance is sufficient, 
and what is substantial is a matter of individual judgment. No 
state constitutional provisions are more definite than those pre- 
scribing the precise words of legislative enacting clauses and of the 
forms of judicial process ; yet the more general view of the courts 
is that a completely literal compliance is not essential, and the 
opposite view taken by the Supreme Court of Missouri has been 
subject to a great deal of criticism. 9 Provisions of this type are 
definite in the constitutional language, but become indefinite 
through judicial construction. 

A constitutional prohibition of legislative divorces also sets a 
definite and objective test of legislative action, but such a test is 
often absent from constitutional restrictions upon private or special 
legislation in other fields. Provisions not in form prohibitory, but 
having to do with governmental structure, may also impose 
definite limitations, as, for example, if a constitution expressly says 

"For a further discussion of implied limitations, see an article by the 
author, 29 Yale Law Journal 137. 

•State v. Campbell (190S) 210 Mo. 202, 109 S. W. 706. 
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that a court shall have a certain jurisdiction, and expressly or by 
clear implication denies it other powers. A definite mathematical 
standard is sometimes set, as in the senatorial apportionment provi- 
sion of the constitution of Illinois, where an apportionment ratio 
is provided, and the constitution says that "no district shall contain 
less than four-fifths of the senatorial ratio." But mathematical 
standards, or anything approaching them in definiteness, are neces- 
sarily rare. 

Limitations derived by implication from express constitutional 
provisions are oftentimes definite in character, but frequently they 
partake of the character of the express limitations from which 
they are drawn. And it is easily possible to exaggerate the definite- 
ness of express limitations, for some of those that on their face 
appear most definite have had drawn from them implications of a 
broad and indefinite character. 

Closely related to the narrow and definite provisions grouped 
in this first class, are constitutional provisions which have at the 
beginning an element of indefiniteness but which necessarily become 
definite by virtue of judicial action. That is, such a provision raises 
a definite issue of construction which must be decided one way 
or the other and whose decision necessarily makes the meaning 
of the provisions definite for the future, so long as the view of 
the court is unchanged. Here, for example, would fall the 
Illinois provision regarding the popular vote required for the 
amendment of the constitution. 

(2) Limitations broad in character, but still definite, and pre- 
senting something of an objective standard by which to test the 
validity of legislation. In this class come the provision in the 
constitution of the United States that no state shall pass any law 
impairing the obligation of contracts, and the provisions in state 
and federal constitutions that accused persons shall be entitled to 
trial by jury. Here terms are used which have a fairly definite 
meaning in a legal system, and the court in applying the limitations 
is guided by language which states a legal principle, although there 
is still a wide range of discretion in the interpretation and applica- 
tion of that principle. Provisions of this character, although in- 
volving elements of indefiniteness, tend to obtain more definite 
meaning through judicial action. 

(3) Limitations narrow in character but so indefinite that they 
do not present an objective standard by which the validity of 
legislation may be tested. 
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One of the most important illustrations of this class of limita- 
tions is that providing that no bill "shall contain more than one 
subject, which shall be expressed (or clearly expressed) in its 
title." Flagrant violations of this requirement may, of course, be 
apparent, but no test of violation is laid down by the provision 
itself and none has been developed by judicial action. This situa- 
tion is well summed up in a statement of- the Missouri Supreme 
Court : "No definite rule to test the sufficiency of titles of enact- 
ments has yet been formulated. Each case must be adjudicated 
upon the special facts it exhibits, having regard to the cogent reasons 
of public policy which led to the adoption of the constitutional 
provision." 10 The greater number of cases regarding subject and 
title have been liberal, but as is the case with other limitations 
containing nothing of precise standard, many decisions make 
difficulty. Of the more than four hundred and fifty cases in which 
state statutes have been declared unconstitutional on the basis of 
such provisions, there are certainly one in ten in which the con- 
trary result could have easily been reached. Some of the decisions 
have been so lacking in consistency that one is led to think that 
the court decided to defeat a law and preferred to base its decision 
upon an untenable title ground rather than upon the merits of the 
larger issue involved. 11 

In the provisions just discussed, uncertainty and absence of 
standard are to some extent inherent in the requirement itself. It 
is otherwise with a constitutional requirement that "no law shall be 
revived or amended by reference to its title only, but the law 
revived or the section amended, shall be inserted at length in the 
new act." Here is an apparently definite and precise standard 

"State ex rel. Kansas City Park District v. County Court (1890) 102 
Mo. 531, 537, 15 S. W. 79. See also the clear statement to the same effect, 
in State v. Great Western Coffee and Tea Co. (1903) 171 Mo. 634, 640, 
71 S. W. 1011. 

"It seems impossible to find any other intelligible basis for State v. 
Ferguson (1900) 104 La. 249, 28 So. 917. See also State ex rel. Day v. 
Hanson (1904) 93 Minn. 178, 100 N. W. 1124. For a view against putting 
substance and penalty under the same title, see State ex rel. Henry v. 
McDonald (1901) 25 Wash. 122, 64 Pac. 912 and Board v. Whelen (1901) 
28 Colo. 435, 65 Pac. 38. Where the court desires to reach such a result, 
casuistry may make two subjects where there appears to be but one. See 
Grosvenor v. Duffy (1899) 121 Mich. 220, 80 N. W. 19; Milne v. People 
(1906) 224 111. 125, 79 N. E. 631; Dennison v. Illinois Central R. R. Co. 
(1912) 131 La. 94, 59 So. 26; State v. Levy (1915) 76 Ore. 63, 147 Pac. 
919. For the question of more than one subject in constitutional amend- 
ments, see State v. Powell (1900) 77 Miss. 543, 27 So. 927; modified by 
State v. Jones (1913) 106 Miss. 522, 64 So. 241. Other cases upon this 
subject are cited and discussed in my Revision and Amendment of State 
Constitutions, 178-183. 



STATU CONSTITUTIONAL CONSTRUCTION 641 

applied to the express amendment of previous acts of legislation. 
However, by judicial construction in Illinois and Nebraska, it is 
held that this rule applies to an independent act of the legislature 
dealing with a subject dealt with by previous legislation, and in- 
complete unless Tead in the light of such previous legislation. The 
act is unconstitutional because of such previous legislation not in 
terms referred to, and whose amendment was perhaps not intended. 
A definite and precise requirement thus becomes by construction a 
requirement, compliance with which can be determined only after 
judicial action in each casg presented; for whether a later act is 
sufficiently complete to stand by itself independently of earlier 
legislation upon the particular subject is necessarily a matter of 
personal opinion upon the facts of the particular case. 12 

A constitutional inhibition of "cruel and unusual punishments" 
should also possibly be classed here. Two elements of indefinite- 
ness present themselves in connection with this provision : (a) If 
the inhibition limits itself merely to the character of the penalty, 
change in its content may come with change of general view as to 
what manner of punishment is cruel and unusual. Justice McKenna 
has said: "The clause of the Constitution in the opinion of the 
learned commentators may be therefore progressive, and is not 
fastened to the obsolete but may acquire meaning as public opinion 
becomes enlightened by a humane justice." 13 (&) But a much 
greater degree of indefiniteness is introduced when a court extends 
the prohibition from one against punishments cruel in form to one 
against punishments which, in the opinion of the court, are dis- 
proportionate to the offense. The nature of this extension clearly 
appears from the assertion of Chief Justice White as to the effect 
of the majority view in the Weems case: 14 

"That the cruel and unusual punishment clause does not merely 
limit the legislative power to fix the punishment for crime by 
excepting out of that authority the right to impose bodily punish- 
ments of a cruel kind, in the strict acceptation of those terms, but 
limits the legislative discretion in determining to what degree of 
severity an appropriate and usual mode of punishment may in a 
particular case be inflicted, and therefore endows the courts with 
the right to supervise the exercise of legislative discretion as to the 
adequacy of punishment, even although resort is had only to author- 

B Ernst Freund, Supplemental Acts — A Chapter in Constitutional Con- 
struction, 8 Illinois Law Review (1914) 507. 

"Weems v. United States (1910) 217 U. S. 349, 378, 30 Sup. Ct. 544. 

M Ibid., at p. 387. See opinions in this case for a full discussion of 
authorities. 
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ized kinds of punishment, thereby endowing the courts with the 
power to refuse to enforce laws punishing crime if in the judicial 
judgment the legislative branch of the Government has prescribed 
a too severe punishment." 

Within this class of narrow but indefinite provisions would also 
come a number of the restrictions upon local and special legisla- 
tion, as applied by the courts. In some cases decisions of courts 
upon such provisions are based upon particular facts to such an 
extent that they fall within the condemnation expressed by Chief 
Justice Paxson in a dissenting opinion: 

"I am unable to see that the opinion of the majority of the 
court furnishes any fixed rule by which such legislation can be 
measured in the future. This particular case is decided, but if it 
furnishes any rule by which a lawyer can safely advise his clients 
in reference to future legislation, unless upon precisely similar 
facts, I fail to see it." 15 

But in the greater number of cases the difficulty is rather one 
which comes from the extension of the limitation through a broad 
definition of special legislation. 18 Two recent Pennsylvania cases 
are directly in point. In one a general mechanic's lien law was 
held to be forbidden by a prohibition of special legislation "provid- 
ing or changing methods for the collection of debts or the enforcing 
of judgments"; 17 in the other a general act "to regulate the hours 
of mechanics, workingmen and laborers in the employ of the state or 
municipal corporations therein, or otherwise engaged in public 
works," was held to be a special law "regulating labor, trade, mining 
or manufacturing." 18 Decisions in both cases were by a unanimous 
court. 

A recent Nebraska statute which appeared to be an effort to 
meet generally abuses with reference to salary and chattel loans 
was held invalid as a special law regulating the rate of interest. 19 
In Maryland there is a constitutional provision that "the legal rate 
of interest shall be six per cent, per annum ; unless otherwise pro- 
vided for by the general assembly;" this was held impliedly to 

"Ruan Street (1890) 132 Pa. 257, 284, 19 Atl. 219. 

"Even where the constitution expressly defines the term, difficulty 
does not disappear. See State ex rel. Attorney General v. Say re (1904) 
142 Ala. 641, 39 So. 240. 

"Henry Taylor Lumber Co. v. Carnegie Institute (1909) 225 Pa. 486, 
74 Atl. 357. 

"Commonwealth v. Casey (1911) 231 Pa. 170, 80 Atl. 78. 

"Althaus v. State (1913) 94 Neb. 780, 144, N. W. 799. 
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authorize only the passage of a general law, and to forbid a law 
general in character permitting building associations to charge at 
higher rate than that fixed for other cases. 20 - The settlement of the 
same issue was not so simple in Mississippi, although the constitu- 
tion of that state expressly forbade special laws fixing the rate 
of interest. The court first held unanimously that legislation for 
building associations was special and improper; and then unani- 
mously (through the same judge) 'that it was not special, but 
general legislation under a proper classification. 21 

Although it more properly belongs under the fourth class of 
limitations, reference may here be appropriately made to the Illinois 
prohibition against local or special laws "granting to any corpora- 
tion, association or individual any special or exclusive privilege, 
immunity or franchise whatever." The Illinois Supreme Court 
says: "By that provision of our constitution a guaranty is given 
that all valid enactments of the legislature shall be uniform in 
their operation upon persons and property, and by it all citizens 
are assured the equal protection of the laws of the State." 22 

The discussion just preceding relates to constitutional provi- 
sions which obtain much of their indefiniteness from judicial con- 
struction. Indefiniteness and broadness within the constitutional 
provisions themselves are found where there is a requirement that 
no special or local law be enacted where a general law can be made 
applicable, with a proviso that whether a general law. can be made 
applicable shall be a judicial question. 23 Here, by express language, 
the court is given supervision over a question of legislative policy. 
Supervision over legislation in general may, under such a provi- 
sion, be very broad if courts regard legislation as special with 
whose classification they do not agree. 24 

Practically all of the provisions grouped in this third class do 

"Citizens' Security and Land Co. v. Uhl.er (1878) 48 Md. 455. 

"Halsell v. Merchants Union Insurance Co. (1913) 105 Miss. 268, 62 
So. 235-645. 

-Tones v. Chicago, R. I. & P. Ry. Co. (1907) 231 111. 302, 306, 83 N. E. 
215. See also People v. Wilcox (1908) 237 111. 421, 424, 86 N. E. 672. To 
some extent the same result may be obtained in Kentucky under a pro- 
vision that "no grant of exclusive, separate, public emolumentsor privileges 
shall be made to any man or set of men except in consideration of public 
services." Louisville Ry. Co. v. Protective Association (1913) 151 Ky. 
644, 152 S. W. 799. 

^Missouri, Minnesota, Kansas, Michigan. Without such a proviso a 
similar result is reached by judicial construction in Carolina. 

M See F. E. Merrills, Some Aspects of Judicial Control over Special 
and Local Legislation, 47 American Law Rev. (1913) 351. 
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not obtain added definiteness by judicial construction, but after 
years of judicial action the result of their application remains as 
uncertain as in the beginning. Decisions in this field are not, and 
to a great extent cannot, be based upon principle, but are as variable 
as are the facts of each case presented to the court. 

(4) To a fourth class may be assigned restrictions, both broad 
in scope and indefinite in character, neither limiting themselves to a 
control of definite types of legislative action, nor presenting an 
objective standard by which to test the validity of legislation. They 
are indefinite provisions limiting the whole range of legislative 
power. Here comes the provision that "no person shall be deprived 
of life, liberty or property without due process of law," as it has 
been generally applied at least since 1885 ; and here also must be 
put the provision that "no person shall be denied the equal protec- 
tion of the laws." Broad limitations upon local and special legisla- 
tion have in some cases, through judicial construction, an equally 
wide application; and other principles, such as those with respect 
to separation of powers and eminent domain, have at times been 
interpreted in such a manner as to fall into this class. 

The purpose of this classification is merely to suggest general 
distinctions ; not to indicate that there are any hard and fast lines 
of division, for there are no such lines. Within the field of special 
legislation, for example, limitations within any one state may fall 
into each of the four classes. In a provision dealing entirely with 
the same subject, some parts may fall into one class, and other parts 
into another. For example, with respect to apportionment, the 
requirement that county lines shall not be crossed falls into the 
first class; the requirement that districts "contain as nearly as 
practicable an equal number of inhabitants" falls into the third class. 
Identical provisions in two different states may, when reinforced 
by judicial construction, fall into different classes, as is the case, 
for example, with the requirement that no law be amended by 
reference to its title only. 

The suggested classification is one based primarily upon the 
latitude permitted to judicial interpretation of different types of 
constitutional provisions. This does not necessarily mean a less 
degree of judicial discretion in deciding a case within some of the 
narrower provisions, for in few cases are the results of an auto- 
matic character, but it does mean that the discretion is exercised 
as to a narrower issue. Compare for example, the illustration 
already given as to the amendment of the Illinois constitution with 
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a broad issue as to constitutionality under due process of law. 
The court in either has the discretion to decide the case one way 
or the other. Deciding the case under the amending clause gives 
a definite interpretation to a narrow but previously uncertain provi- 
sion. Deciding the case as to due process decides the issue but 
leaves the constitutional test as indefinite as ever; and the same 
statement holds generally as to decisions based upon title require- 
ments. 

Constitutional provisions apparently definite in character, often 
make difficulty and cause sharp differences of opinion within a 
court, 25 or form the basis for quibbles of a thoroughly unsatis- 
factory character. 20 Reversals of view in such cases are by no 
means uncommon. Provisions of a really clear and definite char- 
acter (and whose meaning has not been extended by construction) 
do not present great difficulty; for the legislature is able to know 
by what it is bound, and the court's function is reduced to a mini- 
mum in case of legislative violation. The real problem presents 
itself with respect to those provisions affording a wide latitude of 
judgment in judicial application; and the most serious difficulty is 
with the provisions upon which decisions merely settle the specific 
issue presented, without affording standards for future legislative 
conduct and future judicial guidance. 

Constitutional provisions have been the subject of judicial con- 
struction in the United States for nearly a hundred and fifty years. 
Some have acquired by this process a more definite meaning. But 
new provisions have been constantly added, especially to state con- 
stitutions, and judicial application, even though often repeated, has 
not by any means always resulted in marking sharply the limits of 
constitutional requirements. Some of the requirements are them- 
selves incapable of clear delimitation ; others, as for example, due 
process of law, the courts have preferred not to define. A refusal 
to define broad limitations has maintained a desirable flexibility in 
our constitutional system, and has permitted the courts the more 
readily to change in order to meet new conditions. Constitutional 
progress in the United States may to a large extent be traced 
in the distinguishing, limiting or reversal of previous decisions. 
But American constitutional law (especially state constitutional 
law) has for these reasons had a casual and haphazard appearance ; 

"See Commonwealth, ex rel. v. Hyneman (1913) 242 Pa. 244, 88 Atl. 
1015. 

"See People ex rel. v McCormick (1914) 261 111. 413, 103 N. E. 1053; 
Rourke v. Holmes Street Railway Co. (1914) 257 Mo. 555, 166 S. W. 272. 
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and state legislatures have labored and continue to labor under the 
burden of having to comply with constitutional limitations whose 
meaning is to be announced only after the legislature has acted. 

The general tendency of judicial construction has been to expand 
and broaden state constitutional limitations rather than to narrow 
them and make them more definite. This certainly has been true 
of some of the more important limitations, such as due process of 
law. In general this is a development that was to have been 
expected. Those seeking to protect rights which they assert, urge 
the widest interpretation of clauses upon which such protection may 
be based. Arguments for wide interpretation will be presented 
constantly and persistently by counsel, and some of the cases in 
which the arguments are presented will be ones in which need 
seems to exist for wider protection then that previously afforded. 
Opposition will not be so persistent, and an affirmative plan has all 
the advantage over a mere negative opposition. Before 1845 the 
contest of the validity of legislation was still an unusual thing, and 
during the ten years following this date a number of courts 
expressed their disapproval of the effort to test the constitutionality 
of almost every piece of new legislation; but the inevitable result 
was that the courts soon adjusted themselves without difficulty to 
the task of passing upon issues so presented. A result similarly 
successful came from the effort to extend through judicial action 
the protection accorded by "due process of law." 

"Due process of law," however, was not necessary to the 
development of broad judicial protection. Had such a clause not 
existed, our constitutional development would perhaps not have 
been materially different. "Due process" has come to be both 
the symbol and the container of broad and indefinite protection. 
Much of what now forms the content of "due process of law" was 
developed in some states through the principle of separation of 
powers (including therein the principle that the legislative power 
was an inherently limited power) ; and other clauses than due 
process would easily have served the same purpose. If we were to 
abolish today the "due process" limitations upon the states in both 
national and state constitutions, the state courts would be at no 
loss to find similar broad protection in the state constitutions them- 
selves (either in limitations upon special legislation or elsewhere) ; 
and if, as is probably the case, the demand for such protection is 
stronger than that for its withdrawal, the courts would actually 
find that protection ; and the net result be merely a change of the 
name under which the protection is afforded. 
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There has been a great deal of discussion in recent years regard- 
ing the extent of discretion to be permitted to judges in interpreting 
statutes, and the more important literature upon this subject in 
continental Europe has recently been made available in English 
translation. 21 Perhaps state constitutional construction forms the 
most important illustration of the relation between legislation and 
judicial construction in this country. State constitutional construc- 
tion differs from statutory construction in two respects : (a) State 
constitutional law is in theory at least enacted or codified law, not 
supplemented by a set of principles of common law. That is, all 
the constitutional law for the state is in theory to be found within 
the limits of a single document. 

(b) State constitutional law is primarily a body of law dealing 
with limitations upon legislative bodies, and if there is no limita- 
tion in the text, the theory is that the legislature is free to act. In 
order to settle controversies between private parties, courts must 
in the field of private law find a rule upon which to decide the case, 
and cannot evade decision because no rule already exists in statute 
or common law. Every decision against legislative power upon the 
basis of a state constitution presupposes a provision in the text 
itself, and if there is no such provision, power must in theory 
belong to the legislative body. That is, no necessity rests upon the 
court to develop new principles of law in order to settle the case 
before it. 

Yet, it is with respect to state constitutions that courts have 
shown perhaps the greatest latitude of construction, and in such 
construction they have not been guided by the theory that every 
possible presumption is to be indulged in favor of the validity of 
legislative action, although this theory is still announced. Con- 
structions of state constitutions have in the main been restrictive 
of legislative power. They have been primarily responsible for the 
insertion into state constitutions within recent years of a large mass 
of social and labor legislation ; but provisions inserted into a con- 
stitution in order to relieve from the operation of previous decisions 
become themselves in turn subject to a restrictive interpretation. 

Judicial construction is an essential element of our system of 
written constitutions, under which the courts have power to declare 
laws unconstitutional. But the theory that state constitutional law 
is merely a body of enacted or codified law is, of course, not true 
to fact. The state constitution is primarily a set of limitations, but 

''Modern Legal Philosophy Series, Vol. IX, Science of Legal Method. 
Boston, 1917. 
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it is for the court to determine what are the limitations, and in 
such determination judges are influenced by the same factors which 
control other human beings. 

No document is intended to apply merely to phenomena existing 
at the time it was adopted, and could not be so applied, because a 
court cannot project itself back to the precise content of the words 
at the time the document was framed. 28 A state constitution is a 
document framed for the future. But how does the content of 
words change and who is to determine or register the change ? 

The f ramers of a constitution cannot know of such changes, nor 
can it be known what they would have done under changed condi- 
tions. The intent of the framers is often appealed to by the courts, 
but plays little or no part in the decisions reached. In the first place, 
their intent can ordinarily not be determined. Debates do not 
ordinarily indicate the actual intent of those who voted for a 
proposal in deliberative bodies or in popular elections, although 
the evidence of debates is sometimes almost conclusive of the intent. 
They are normally used only when they support a view already 
determined upon by a court, and are dismissed as of little weight 
when opposed to the desired view. There may be some value, for 
purposes of construction, in explanatory statements regarding each 
proposed change in an existing constitutional system, such as were 
employed by the constitutional conventions of Michigan in 1908 and 
of Ohio in 1912. 

Constitutions are not always carefully framed, and frequently 
contain several statements about the same matter, with slight varia- 
tions in language. Such variations are as often as not due to 
mere human carelessness, but courts when they desire to do so, say 
that in so solemn a document variations must have been intended 
to carry a varied meaning. When the other result is desired, such 
variations are said to be purely immaterial and accidental. 29 

There are no real rules of constitutional construction, but merely 
a set of vague and contradictory maxims, each of which may be 
applied as the court sees fit. When rules of construction are 

M No effort is made in this paper to indicate the extent to which the 
problems of state constitutional construction differ from those of federal 
constitutional construction, but it should be noted that the federal legis- 
lative powers would be practically destroyed by a limitation of terms to 
their content at the time the United States constitution was framed, whereas 
the same plan if applied to state constitutional construction might actually 
result in a larger degree of state legislative power. 

"Compare, for example, the highly technical view of People ex rel. v. 
McCormick, supra, footnote 26 with the broader view in Forman v. People 
(1904) 209 111. 567, 71 N. E. 35. 
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appealed to, they are employed ordinarily not as a means of reach- 
ing a- conclusion but in order to support a conclusion already 
arrived at. Even if rules of construction existed, they would not 
be of value with respect to constitutional provisions which lay down 
no legal principle but depend in their application upon the varying 
facts of each new case. 

State constitutions use: (a) terms of an existing legal system 
whose meaning in that system is more or less definite, and also (&) 
terms which have no definite meaning but to which some content 
may be given by judicial construction. In state constitutional con- 
struction, it is the function of the court to decide the case before it, 
and by such decision to make clearer the meaning of the constitu- 
tion for the future. The terms used in the constitution must be 
given definite application to particular cases, whether in such 
application the terms themselves are rendered more definite for 
future cases or not. So far as broad guaranties of individual 
right are concerned, no one decision can add much of certainty, and 
such broad provisions in part serve their purpose by remaining 
somewhat indefinite so that changes of judicial view may more 
readily be made to meet new social standards. 

But, judicial construction fails of its purpose unless it makes 
more certain the document construed, and continued indefiniteness 
in the terms of a constitution has no merit in itself, even if there 
may be merit in a refusal to define broad guaranties of individual 
right. There must always be a large amount of judicial discretion 
in the interpretation of a state constitution, but the chief difficulty 
with state constitutional construction is that there is too free a 
range of judicial discretion. Judges like other human beings are 
influenced by the equities of particular cases. Different state courts 
reach different results as to substantially identical language. The 
same court is in one case liberal and in the next case technical, in 
order to reach a predetermined result, without much reference to 
the development of a systematic body of law. In the judicial con- 
struction of state constitutions there is too little guidance to legisla- 
tive bodies as to rules they must follow in the future if they are to 
enact valid legislation, and the.public is left in too great uncertainty 
as to the rules governing it, for in constitutional law the whole 
people are interested, and the issues are more important than those 
of statutory construction because of the greater difficulty of 
changing the text which is being construed. 

If it is to carry weight, a judicial decision must almost of 
necessity appear to be an inevitable product of logic and of fixed 
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rules, for the result is to be a binding one upon private rights, and 
is under the doctrine of stare decisis to control future decisions. 
A decision must appear strictly logical when in fact it may not 
be so, and it is apt to emphasize most strongly the inevitableness 
of its result when that result is most open to doubt. 

The real test of the judicial construction of state constitutions 
is the extent to which such construction causes the terms 
of a constitution to move from an indefinite to a definite class. 
Upon the basis of the grouping used earlier in this paper, to what 
extent are constitutional provisions by judicial construction trans- 
ferred from classes (3) or (4) to classes (1) or (2), and to what 
extent are those in class (2) made more definite? That is, to what 
extent does judicial construction reduce the sum total of indefinite- 
ness in the document construed, or to put the issue somewhat 
differently, to what extent does the court reduce the amount of its 
own future discretion in the application of that document? 

Some provisions (such as that with respect to titles of bills') 
must necessarily remain in class (3), because the issue presented is 
primarily one as to the facts of a particular case, rather than of 
legal principle. A provision such as that as to "due process of law" 
must almost necessarily remain in class (4) or lose whatever 
usefulness it possesses in the constitutional system. 

Where a constitution is, by amendment or revision, having added 
to it a constantly new series of detail, each such new provision con- 
stitutes a new problem for the court, and the work of the court in 
this field fails unless it tends steadily to make the document clearer, 
even though obscure and badly drafted amendments may often add 
to the difficulty in performing this task. 

But a better illustration may be had from a state whose con- 
stitution has for a long time remained substantially unchanged. 
Since 1870, Illinois has lived under a somewhat detailed constitu- 
tion without substantial change, and a careful survey of the con- 
stitutional construction in this state has recently been made. 30 The 
results of fifty years of judicial construction may be summed up 
as follows: 

(a) Some constitutional provisions have never come before the 
court for construction. 

(b) A number of detailed provisions and some broad provi- 
sions have received definite construction. 

^Constitution of the State of Illinois: Annotated. Legislative Refer- 
ence Bureau, Springfield, 111. 1919. 
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(c) Provisions such as those with respect to titles of bills are 
as indefinite today as in 1870. 

(d) Provisions such as that with respect to due process of law 
are less definite today than in 1870. 

(c) Provisions such as those with respect to the amendment 
of prior legislation by reference and the conferring of special 
privileges, immunities and franchises by special laws, have by 
constitutional construction been transferred from definite provi- 
sions into indefinite ones, and are frequently applied in such a 
manner as to make the enactment of valid legislation a guessing 
contest between the legislature and the court. 

Although by judicial construction a number of constitutional 
provisions have become capable of definite application during this 
fifty-year period, this increased definiteness in some provisions has 
been more than offset by the indefinite character imposed upon a 
small number of more important constitutional provisions by 
judicial action, and the task of legislation in Illinois in 1919 
(assuming intelligence and care in the legislative body) was a 
more hazardous one than in 1871. The same situation to some 
extent exists in other states, and can be remedied only by the 
courts themselves; although framers of constitutional provisions 
may aid by avoiding the use of indefinite or obscure language. 

W. F. Dodd 
Legislative Reference Bureau, 
Springfield, III. 



